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1. The Pr tVllte Red to Bureeu hes before It for cons Tderat Ion Pet Itlons
to DIsmiss ApplIcatIons of Motor-ole Inc., flied by AtcOCl"f\'l, Ine. Dnd Big Rock
Comrnunlcatlol1$, Inc. The petitions were flied on October 1, 1984, Dnd ere
IIddressed to epp 11cetlons flied by Motorole for new 800 Niz Trunked
SpecTcllted MobJle Redlo (SMR) systems located In Callfornta et f.1t. Dleblo,
~Ktttrlck, Montrose, Corone, Escondtdo, Sen Otego end GrDss Volley. The
PetItIons to DIsmIss lire besed on ellegatlons thet MotorolD, thf04gh the
use of management contrects, hes essumed de 1,,10 contnol of SMR systems
licensed to Comven. Inc., Port ServTces Compeny, and Mt. Tamelpels
CommunJcatlons, Tn vloh,tton of SectIon 310Cd) of the CoImIunTcetlons Act of
1934, as emended. ThIs sectIon of the Act requJres CommissIon eppro~al

prior to ahy trensfers of control of a facll1ty licensed by 'the
Commlsslon.1I It Is elleged by petItIoners that thts uneuthorlzeC:
eS5umptlon of control resulted In e vloletlon of Rule 90.627(b) ~hlch

preclUdes, wtth limIted exceptIons, the eu'thorlzetlon to II licensee of
I'nOfe thel"l one Stl.K system wlthtn ..0 miles until elf of the channels elre~dy

esslgned to thet Ilcen$ee ere et least eoJ loeded. Motorola hDs systems
th the DreBS 1n questIon and these systems are not all eo~ IOllded. The
Petitioners contend that these uneuthorlzed trensfers of control of S~
syste~s to Motorole relse charecter Issues concernIng ~toro'll's

qLleJlfJc.atlons to be e CommIssIon I1censee. Also before us Is II·Petltlotl
for Reconslderetlon of the dentel of a Pet It Ton to DJ$II'IJss ~torole's
~pp lleet Ions for new trunked S~ systems In Hmntlfon end West Orange,
Nelr Jersey; HuntIngton, New York; T~son, Maryland end Bull Run, VirgInIa,
besed on the e I leged eherecter Issues er ts Ing out of "~toroIe's ll'IanagMlen't.

1I PetItIoners Inttlelly alleged that Motorola el50 hed e ll'Ien~gement
contract w tth Pagtng Neflrork of San FrenctscCl, ' ...e. Paging Net_ork filed
Comments stetlng thet '1" never had e ~~neg~nt contract wtth Motorole.
Petrtloners subsequently conceded ThIs fect In their January '0, 1985,
"Reply to OpposITion to JoYnt Petltlon"to DismIss Appllcatton."

..
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contracts In Callfornle. 2J The Petlt'on for Reconslderetlon was flied on
January Te, 1985.

2. On December 27, 1984, pe'tlt loners elso flied IS Pe't't Ion to
OTsft\'s$ the appllcetlon for assIgnment of authorlatton of Motorola fgr ~
system WRG-816, Ileensed to Mt. Tarnelpels ComInunlcetlons, located et
Mt. T.melpeTs, CelTforrde. JJ Petitioners allege 'thet fl\;)torole contrec::ted
to rece lve 100 pereent of the system revenues wh lie 'the IJcense r_a Ined In
the name of Mt. Tellnelpels e:e-nunlcetlons. The petlttoners assert that the
purpos6 of Motorola's unauthorl2Bd assumptIon of control and Its deleyed
firIng for asslgnll1ent of authorIzatIon wes to protect Its applIcation for a
new systetl at Mt. C1eblo. They also argue that M;)tCK"oh~ delayed fIling
the ass tgnment BpP I tcatlon, a Ithough It had elready aequ tred the
Mt. Temelpels system, so thet Mf. Temalpels t appllcetlon would not be
rellloved from the top of the weltIng list for add It lone I frequencIes. JJ

Sack.grexmd

,. Pet Itoners e lelm ~torola's Mneg-.ent contrDC1' eonstltutes
a de tectp transfer of systee control. They further allege thet under these
eontracts Motoro Ie purchases 'the central controller from the I tc:ensee,
provIdes the ~erketlng, custo-er btl lIng B"d end system ~tntenenee Dnd peys
the sIte rentel In return for ~O to 80 percent of the gros5 ~ecelpts of II
system. In support of these assertIons, petItIoners have submitted affidavIts
from Peter C. Pedelford" General Partner- of Big Rock CcanunJcetlons, end
Johnny L. ChaMp, Presldenf cf Motek EngIneerIng lne., statIng thet Motorola
personnel offered them Mnag..-nf contracts cons Istent • Tth the above
i'erllls. Pettfloners have liso submITted a COpy of an Interna' MotorolJl
pub Ilcatron referrIng to Motorolrmenaged ~ systems a5 "our" systems,
Bnd It 'user egreement be'hr"n Motorola and an end-user of e M;)torole-NInl!lged
SMR system wh teh Ident Ifles Mofol"oht as 'the owner-l1eensee.

2J The Bureau denTed the Petition to DismIss on December 19, 1984, because
the ellegatlons 01 Ylolatlons In CalifornIa dId not provIde II bests for
deleylng the gren'ts of Motorola's IlIpplJeetlons tn He" York~ He. Jersey,
~ryl.nd and Vlrglnle.

.
JI For 1 complete list of the srgnUIcent ft"ngs In this case, see 'the
atteched AppendIx. The twenty-elghth filing wes submitted on July 1, 1965.

AI ApplIcatIons ~r trunked channels at 816-821/861-866 MHz are processed
on a flrsf come. fIrst s.r~ed besls. If applications cannot be processed
becDuse of lack of spectrU1ll~ 'they ere placed on II weltIng Itst end grent5
are _ede es chennels b8C08l8 Itvallable. A licensee Is rlllftOved froet'the
waIting list ,hen c~onnel$ ere srBnted to It; thIs Includes ehennels
receIved through assIgnment or transfer.
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4. Notoro Ie mekes the to lIo~ Ing argutnen'ts tn Its Oppos Itlon to
the Petltfons to Dlsll'lJss Its Cerlfornle, New York. New Jersey, MBry/end arid
VIrgInIa applIcatIons. First, It ~tnteTns the't menagement contracts ere
common Jlethods for SMR entrepronours to eequ Ire the techn Ice I, Ifterket Ing or
flnanelal expertIse necessary to attract users. Second, It ~Intelns these
eontracts provIde effIcIent servIce 'to the end-users of prlvete carrIer
(SMR) systems end opt Imlm the return on the Ileensee's In\lestment.
Motorole elso contends thet the licensees whIch contract for Its lneneg~nt

servIces Iflalntetn the requIsIte degree of control over theIr feellltles and
fulfIll theIr responsibilitIes es CoMmIssIon licensees. ThIs Is reflected,
Notoro to contends, In the feet thet these I reensees continue to O"n the
controller and tre~smltters end continue to exercIse over-ell supervIsion
over the operatIon of their S~ SySTems. Motor-ole also submIts 'the
affidavit of Richard Wycoff. the author of the newsretter, who states thet
·our" referred to systems using Motor-ole equlp..nt.

,. In Its OpposItIon to the PetItIon to DismIss Its applicatIon
for es s Ignment of S~ stat Ion WRG-816, Motoro Ie aeknow ledges th et e Ithough
It wanted to ec:qulre WRG-816, It also wented to retaIn Its el1gTblllty to
prosecute Its ~t. Dleblo eppllt;etton. lIbtorole IndIcates It entered Into
negotlatTons 'to buy WRG-816 In lete 1983 anC' sIgned en S~ Asset Purchese
Agreement In Februery 1984 wIth a target date for the transfer of tItle of
April 1, '984. It anticIpated 'that -the systeftl loedlng at thet tllne would
allow the Ilelntenllnce of Motorole's Mt. Dleblo applleatlon. Motoroh~

concedes thet It has "bIlled and opereted" the systlftl sInce April 1, 1984,
and stetes In tts submissIon to the Connlsslon that It has had "de fi:u;tg
control of station WRG-816" sInce thet date. Motorola elso 5tetes thet It
did not fIle the asslgn..ent appllcetlon for wr«;-S16 until Aprlf', 1984. end
that the app I k:atlon WIIS • tthdrewn on Mey ~, 1984, becal.lse f1bforo"le believed
the systeM was not loaded end that If The app ncetlon ware granted f't wou Id
be precluded frolll pur-suIng Its Nt. Dleblo appltcatlon.

6. Oesp lte the wlthdrawsl of the asslgNnent applleatlon, M::ltorola
states tt orally agreed to contInue 'to operate WRG-816 and receIved 100
percent of the system revenues In exChange for e JnOn1'hly fee peld to Mt.
Tem81pels CommunIcations, pursuant to a SIte Rente I Agraement slgned on Merch
6, 1984. Subsequently on November 27, 1984, Mgtorola resubmItted Its
IIppllcetlon for assIgM'en't 01 WRG-616. fi'otorole stetes although thts
situatIon lIIey show Improprtety. It Is atypical of the wey It conduc-ts Its
busIness end 15 a breech of Its standard operatIng procedu~es. It aelntelns
It resulted from e serIes of ~Ioyee errors end personnel changes.
Motoro Ie IS Iso stetes thet to prevent a rlJOCcurrence of th Is type of act Iv tty
It has lmpl~ented IS contInuous revIew of pendIng ~nagement agreements and
revIsed Its end-user agreements to reflect that It Is the menegar of an SMR
system. ~'torole requests thet 11' be ellowed to pur~ue Its Nt. Diablo and
O'ther applIcatIons, If tts assIgnment applicatIon Is denied.
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7. t n order to eveu rete the neture of the Dlanagement contracts
under dJspute, on February 12. 1985, tho Bur&8u requested Motorole to submit
cop les of III JI executed or proposed Mnagement eontretCts • Jth Cocnven .. Inc ...
Por'" Serv fces Compeny and Nt. Teme Ipe fs Cotrtnun ket rons. On Februery 26
Motorola submItted executed contracts concernIng the menagement of eleven
800 MHl trunked SMA systems Itcensed to Comven, Inc. One m~nagement

contract, coverIng ~8ven syst~s, wes dated Jenuery ~, 1964. The remelnlng
10ur eonTrects .ere deted December ,. 1984. Notorora elso furnrshed en
unexecuted copy of Its standDrd rnenegOlftent eontreet wh Jeh Jt had offered to
Port Serv Jees Complllny. Jt)torohs stated thet negotJet rons wIth Port Serv tees
hed broken off and no agreement .e5 entered rnto. In addItton, Motorola
prov Jded the undeted SMR Asset Purchase and Site lease Agreements • hJeh • ere
executed wIth Nt. Tl!Inlllrpel$ CchrMJnlcetJons on March 6, 1984. ~torole erso
pr-ovJded Its generle SMR Asset Purchase Agre-.ent whleh Jncludes provlsfons
for Motoro Ie to menege en SMR system untfl 'the CoftInfsslon has approved the
ass r5lnment of the lIcense. F 'nelly. Motorol~ subtnltted Its rev lsed SMR
~b lie Red ro User Agreement wh Ich It has been us Ing s rnce June 1984. The
end-user agreement IdentJfles ~torola 8S eIther the ownerll Jeensee or
tlenager of the sys't_.

8. The tenras of the ac:ecuted Nn8ge.nent contracts .Ith Comven Bre
substantIally the same illS the standard contract offered to Port Services
Company. The terms refl.et thet the rleensee w' II prov Ide the central
contrClller end repeeters fo,. the syst_. I.e., the nec:essBry red 10
equTpment. The servJees provIded by Motorole under contract are
Inste Ilet lon, Inc Iud Ing antennas end cab I.s; testIng of equ lpment; paylnent
of antenna s1te eharges; _Jntenence, aark8"1'lng. prOllOtIon and s81.?$;
customer b rt flngs end collectIons; Ind updates to systems soft"ware. Any
costs or addItIonal equIpment end supplIes assocIated .lth these servf¢es or
The operet ron of the SfoIR 5yst8ln are to be paId for or prov Ided by Motorole.
As compC!rnsatIon for these servIces Notorora receIves 70 percent of the
IIOnthly gross collectIons reeelved frOfft end-user customers of the systems.
~ The contracts ere effectIve for ten years end are renewab Ie et
M:::ltorole's sole optron for an eddltlonal frve years. Any defaulf or breech
of the M8nag.~nt egreemeht ~hlch Is not remedJed w'thln 30 deys rs grounds
for ter~rnet'on by eIther party.

" The management contrect fOr Comven. Inc.~ 10 channel SMR stetfon
KNOS...962 loceted at Monument Peek, Ce "torn ta prov Ides th~t Motoro re wJII
receIve 65 percent of the gross receIpts.
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9. '" addItion to the above services provIded by Motorola, provIsIons
~hlch were not fneluded In the January 4 Manegement oontroct ~ere added to
the OErcesnber 5 con'frects. These provIsIons requIre ~toroh~ to noilfy ell
end-users 'th8t Cornven, Inc., Is the system I fcensee and thet servIce Is
be InS) offered under e ~nagemEtnt contract ~ l'th Motorole serv 1"9 es the agent
for COMven, Inc. Motorola Is elso requIred to ensure Comven cen access the
sysTemts centrel controller.

10. The generIc Asset Purchase Agreement, whtch MotorolD
states It uses when It wishes to aCQuire an exlsttng SMR system through
assIgnment, contaIns a provIsIon IncorporatIng e contetnporeneous menC'Jgel'nen1
contract ~hereln Motorohl IMneges the purchased system pending Conrntsstcn
approvel of an esslgnment application tn return ior 100 percent of the
revenues. Although the Asset Purchese Agreement entered Into by Motorola
and ~t. Tamelp~r$ CommunleefTons dId not conteln such a provIsIon, thetr
SIte Leese Agreement provided, Tn paregraph 20, that If ~tsslon 8pprovel
hed nof been obtained by the tIme the agreement ~~s executed, Motorole would
operefe the system uhder ~. Tatnelp15 ts' lIcense until the ess Tgntl1ent was
grented by the Cocm1Tsslon. In addltTon, M::>torole steted thet efter the
ass tgnment app Ik:ef Ion was withdrew n on May 4, 198A, Motorole end
Mt. Tema Ip II Ts orally agreed thet Motorole wou Id manege the system In reTurn
for 1aO percent of the ~evenues.

". On Aprtl 2., 1985, the Bureeu ~equested Motorola to provIde
eddttlonel Inforf'letlon. Notorole ~es asked to descrIbe In detatl the nature
end extent of Comven's responsibilIties as a Ircensee "I1"h respect to e~ch

of the management contracts preViously sub~ttted. The letter elso requested
MJtorola 'to prov1de the basTs for Its "lew 'thet these agreements- dId nClt
const ltute 'transfers of control or v 10let10ns of Ru Ie 90.627 (b).· 'trtoro Ie
responded on Mey 15, 1985. It potnted out thet the agreements wlth'Comven
pro\' tded thllt Motorola would perforlri all Its Il\a/'legerlel sen'lces under the
supervisfon end pursuant to the Instructions of Comven. ~torola fu~her

not6d that Cornven conttnues to be the lIcensee of the system end Is the
ent Ity responslb Ie to the ConnItsslOf'l tor the operation of the system and
compltence ~tth Commtsslon rules. Jit:)torola further poInted to the eddltlons
to the December 5, 1984 egreOfl'lents provtdlng It would notIfy all users that
Comvtn was the system Itcensee, reQuirIng It to provTde Comven wl'th the
informet Ion necessery to Decess the syst8l'l'ls' centreT controllers, end
Mendettng the Involvement of Cotnven In 8stabltshtng the prIce schedule end
any modTflcatlons thereto.

12. With respect to the questton of trensfer of contro', Motorole
asserted 'that its menagement contraets wtTh Comven were consIstent wIth
the Comm rss lon's po Ilcy. Thus, It stated that fotItoro Ie had 110 ab 11 Ity or
rIght 'to de'ter.dne Coll'lven's polteles or eperetlol'\s. or to domtne'te Its
corporate afferrs, ,Ince rt maneged the SYSTem under the $upervl$lon end tn
accordance .lth the Tnstructlons of Oomven under egreemen+5 which QOvered •
dey-fo-dey IIBnegement Dctlvltles, Motorole further set forth that It held
no stock In Ccmvel"l and wes not B Mj)r credItor of Canven.

"
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13. On Apr" 29, 1985, the Bure~u addressed questions ~o Comven.
The questIons concerned the offIcers, dlrt¢~ors, shareholders and employees
01 Comven, the purchs5e prIce and flnanctng arrang~nts for the central
controllers and repeeters lor the Comven systems managed by Motorola and The
du1 les p~rformed by ~en 10 exercIse control of Its systeMs. Comven
responded on Mey 22, 1ge5. It elso submItted addItional Infor'ln8tlon, orelly
r~q~ested by the Bureau, on June 4, 1985. The responses rev&eled that
Comven Is a pUblIcly held oorporetlon ~lth over 150 shareholders. The two
MJor owners IH"e J~s E. ireach lind DavId I. Jeflum, who each own 2e.5~ of
'the compeny and ere the ChIef EXKutlve OffIcer and PresIdent, respectIvely.
Comven hes 31 etnplQyees verlously JoceTed In Phoenix, Sen Drego, Delles and
$ou~h Gete, CalIfornIa. EIght of them, InclUdIng Jelfum end Tr.aeh, have
prevIously been e«rployed by "'otorole. Comven stated that ttow.ned the
central controllers and repeaters on Its systems ~neged by Motorola, that
they were purchased for varIous prIces between S36,000 and $38,541 end that
ell the purcheses were fInanced by AssocIates capltel ServIces CorporatTon,
e sub51dlary of A$soclate~ Corporetlon of North AMerIca. FInally, Comven
set out the specifIc aspects of Its egr~nts .Ith Motorola whIch It
contends allows It to .alntaln regular oversIght of Motorole's eetlvftfes.
Aeeor d tng to Comven, the 10 I low Ing are errong those factors: (1) ow nersh Ip
of the centra I controller end repeat.rs~ (2) ec:cess ttl the centre!
con'tro liar.'" Ich It 1I0w 5 It to prevent operatIon on the systElft'l; (3) receIpt
of cop les of end user contre<:ts, I'IOnth Iy eotnputer ane lyses of b IfTtng
generated lind copIes of work tIckets for service and maIntenance on 'the
sys~em; (4' the ass Ignmeni of Marc ts Je lIum to fu II-tIme respons Jb 11 tfy for
overseeIng th management of the systems.

[) Iscu$s Ion

14. Sectton 310Cd) of the Connunlcetlons Act, 1,7 U.S.C.
section 31.0{d), prov Ides thBt no stet ton Ircense can be transferred,
assIgned, or dIsposed of In eny manner eIther cHrectly or by 'trensfer of
contro I of e corporet Ion hold Jng the IIceose w Ithou't the prior lipprove I
of the Commlsston. ThIs requIrement Is Implemented In the Prlve~e RadIo
ServIces by RUle 90.1'~. The Act conternple'tes every for", of control,
actlJr.d or leget, dtrect or Indtreet, negettve or efflrmettve, so thl!lt
ectual control Mey exIst by vtrtlJe of speclel cIrcumstances although
there Is no legel control In the forme I sense. Loroln Jgur"" I rmpony
~4 fCC, 351 F.2d 821, (D.C. elr. 1965), cert. dIaled, 383 U.S. 967 (1966).
See also, Rochestor Telephone Corp. v, U.S., 23 F. Supp. 634 Of.O.N.Y.
1938',~ 307 U.S. 125 (1939'. In determInIng whether a trensfer of
control has occurred wlthtn the Nanlng of the Act, the Comntsslon looks
beyond ~ere tItle or legel control end consIders ~he tQteltty of the
c,rcuWls'htf\ces to escerfeln where !tCtual control lies. stereo BrQDdeesfsc$ •
.1Jlt.... 87 fCC 2d 87 (1981>, GlQcge Eft Comecon. Jr. Cq!!munJc;attoD!" 91 FCC 2d
870 (Rev. ad. ,~e2).

•
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1'. The CotnmTsslon h~s recognh.d that wIth the dlver-slty of
feet patterns whIch cen erlse In 'the bus'n8ss .odd.. hO precIse fonaule
for eve luat Ing quest Ions of transfer of control een be SE:t forth.
1i9.s..'nternotlonal. ac, 97 FCC 2d 3-49 (198"'. However, IT hes saId thet
"(gJenerelly the prIncIple IndicIa of control examined to defermlne
whether lin unauthorlmd transfer of control has occurred Bre control of
polleles re9~rdlng Ce' the fInances of the s1'o1'lonl Cb) personnel metters
and te' .programmlng." SeW. !eX!!!$ PublJc BrMdCDsiJng CouncIl. 85 FCC 2d
71', 71' (1981'.

16. The ISSUEJ5 In 'thIs case are (1) whether MotOl"ola's management
contracts. tth Cocwen places Motorole In control of 'these Canv.n systecns
wIthout the requIsite authorTmtlon of DsslgntDent from the Ccmnlss;Ton end
(2) If such en unauthorIzed esslgnment has oocurred, whether there hes elso
been e vloletlon of the 40 mile rule wIth respect TO Motorolats systems.
Although there ere nUMrous cases InvolvIng transfers of control In the
broedcast area, fh Is Is a case of fir-st rl1P1"8sslon In the prIvets radio
eree. Obv'ously, the questIon of progrllMllng does not arIse rn e radIo
serv Ice wh Ie h serves 8S a condu It for the OOaIIIUn leet tons of other part res.
Stnce the CommissIon hes dIfferent Interests wIth respect to the broedcast
serv Ices than It does for prTvate redlo, e d'fferent standard from that
enuncIated above ~y be approprIate. In this regard .. the Commission has
recog" lad that broadcast lJeensees hove a r-espons tb 1IIty for the content of
the InformetlQn whIch they Jtss8IIllnate thet radIo servIces which serve !IS
frler-e conduIts or trensmsston I1nks do not. c"hlec;qn·GeneC&!IJ, l1lw.,
87 FCC 2d 784 (1 981 ).

17. The CommIssion has dealt with the Issue of lIeensee.con'trol
of II radIo sys'tem In the Prlvate Radio Serv1ees when dIscussIng aultlple
lIcensed and cooperatIve use redlo syst_s. tV In Multiple LIcensIng ..
Sc2fftty and Specie' Badlo ServlcRS, Docket No. 18921 .. 24 fCC 2d 510.. 519
(1970), the CommIssion saId that the licensee should heve e proprle'tary
I nt.rest, as en owner or lessee, tn Its system's equ Iprnent wh Ich wou Id not
be taken over by th Ird pertles thet It htr.d 'to dtsp"tch. ThIs would gtve
the 'Icensee the ab Jltty to exere Ise the degree of control of Its system
wh IeI'! was cons tstant wtttl Its S'tlltu5 as e Itcensee end the regu latton of 'the
prlvete redlo servIce. In subsequent decisIons, the CommIssIon dId not
elter 'thIs bes;le teST for determInIng Ih::ensee control of a system. 1J

~ See Rules 90.165 end 90.179, respectIvely.

11 For II comp leTe hIstory of these proceed Ings see, Ten.tty. Peers Jon end
EJJrtber J nAY try .od Noi ICI Of proposed Bule Mek lrlQ, FCC 81-263, ~6 Fed. Reg
'2038 (June 19, 1981)j "ort and Order; Docket No. 18921; 89 FCC 2d 766
(1982) and MemQcendum opInion end Order on ReconsideratIon .. Docket No.
18921. 93 FCC 2d '127 (1983).
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rlnalfy, the Comml,sTon concluded th.t the determtnlng factor ooneernTng
lIcensee contro I of e system Is "that the lIcensee In feet exerc rses the
supervlston the system requtres. ft Hemorendum Q9[nlon IDd Order 00
B8CQn$lder~ttQn, 5UprD n. 6, et 1133.

lB. These stendards ere useful when sxatnlnlng the questIon of
I fe,ensee control Dnd InIInegetnent cOl"ltree'ts for SMR systems. WIth respect
to cooperetlve rldlo systelrls 6 the ConvnJssfon hes seld that It wfll "ello..
I Icensees 'to contract • Ith 'th rrd pert res to serve 8S the lIcensees' agents
end handle day-to-day operatIons of theIr systems." John S. LJlndeS,
77 FCC 2d 287 6 29~ (1980). In the broadcast servlees, the CoMmIssIon has
held the'" It Is concerned .. Ittl "the baste poIJcres end ",rthMte control of
the statton. Day-to-dey operetlon by en agen'" or employee, g~lded by
po lie res set by 'the 'Ieel"lsee are not 'ncons Tstenf wtth [Sect Ion 310Cd) of]
the Act." U. texas public Broodcosttng Coune". supre, at 715 end n.2.
In Natlon.l AssociatIon of Reguletory Utllity Cggnlss'pners y. fCC, 525
FCC 2d 630 CD.C. err '976), which eUlrBled, InterJl.llA, the ComndsstOl"lts
8uthortty to create end tegulete private carrier systems, such es th& ones
et Issue here, 'the court I:M:know ledged the eomnrs$lonts bro!!ld dIscretIon 1"
experr~ent wIth new regulatory approaches for the purpose of encouragIng ond
Inexlrnfztng the use of thIs new redro spec'trum. The r.on.nrsslon begen
llcet'ls rng SMR systems Tn 1978 but It took 5()11\8 'tIM for the S~S bus Iness
to become wei I estebllshed. ~re recently we heve wftnessed en e:ploslve
growth In the SMR Industry. Entrepreneurs hDve Invested tn SMR systems In
etl meJor citIes throughout the country. As the SMR Industry hos matured,
I Teen sees heve 'nev 'teb Iy sought to eva tr themse'ves of e var Tety 01 tnethods
to operets end _nage theIr syst8lns. In thIs dynemTc and developlllg
IMrketplece we w Ish 'to allow NXIlI'lum flextbJllty to these entrepr8f\eurs,
eons Jstent wIth the regulatory restrafnts llIposed by t~e Connun 'cations Act.
We also wIsh to assure licensees Inoy employe verlety of optIons so that
they Ifley pr-ovlde en efflclent'end effectTv8 cornrnunTcetlons servIce to the
pUblic !IS qufckfy I!IS possIble. fn fight of these publre polley obJeetfves,
and as e general proposttron, we see no reeson .. hy SMR licensees should be
precluded from hirIng thItd p.rtles to Menege theIr systems provided that
'the lIcensees retetn e propr-J~tary Interest, eIther as owner or lessee, In
the system's equJpment end exer-eJ$e the supervIsIon the system requIres.

19. Turning to the specTflcs of the Mbtorole menog&men+ contracts
wIth CQmvel"l, the Bl.ireau fInds the+ en uneuthortmd trensfer of control hes
not occurred. 'Cornven o.."s both the repeaters end the centre I controller for
eec'" system. The flnenetng 15 with a flnence company whfch 15 Independent
from Motorole. Addltlon8l1y, there 15 no evIdence thet ~toro'a sells eny
equIpment to Comven for e reduced prfce In refurn ~r -en&glng the system.
PetJt loners heve not presented any facts whIch dlsl'tngulsh Comvents purchll5e
of Matoro Ie equ Tpment trOll Bhy other SMR I Tcensee purches Ing equ tpment from

,"

..



"

Motoro Ia. BJ Further, the conf reets prov Ide that J40tor-o Ie INJst perform
rts fu~ctfons pursuent to the supervlsJon and InstructIons of Oomven.
Should this fell to occur Comven can terminate the egreement Dnd exercIse
fu (I res pons rb 1Jrty OV8r ell IUltters rnvo Iv Ing the operat Ion of the systems.
See ~. T'Xes PublIc BrpCdcftstfng CouncIl, supra, at 716.

• 20. SInce Comven owns the systems end exercises epproprle~e

supervIsory con~~ol ~er them~ ~e are no~ concerned with the dlvlslon'ot
gross revenue!. fot Nn!l9emenf seev Ices. As long as e Ilcensee 1n8 fnte tns the
requtslta degree of control necessery end consIstent wrth Its stetus es e
I lcensee, we v II I. not quest Jon Its bus Jness judgment concern Ing the
agreements Into which It 8nt.,.s.

21. Wh lie we heve concluded that tJbtorole's aanageinent agreernents
wIth Comven dId not result ln en unauthorJad transfer of contror, It'e
cannot reach the SDme coneluslon wIth respect to Its Involv~nt with
Stotlon WRG-S16, Ileensed to Mt. TM\8lpeJs CoaInunrcetlons. Motorole has
steted that pursuent to e & Ite rente I agreement In whlet! It pe Jd .
Mt. Tellleipels a monthly fee, Mt. TalMrpels transferred lutherfty to
~Tntern end operate rt$ $ystem to Motorole on AprIl 1_ 1984. On that date"
the end-user egreernents were transferred from Mt. TemalpeTst name to
Motorolo. Motorora b6gen op&retlng the system, bIllIng the users end
receIvIng 100 percent of the revenues generefed by the ~ystem. Motorole
T1'self has charac'terlzed thIs sltuetlon es D "de facto transfer of control."

22. Motorola ergues th8t thIs unauthorIzed transfer ~f control
oc:curred because no Nnagement agreement was entered In1'o. However, the
stonderd ~8negement contract submItted by Motorole, whlch It stites It uses
In &Ituatrons where It fs ecquirJng a Sy5t8Ol" provIdes for essentIally ....he
seine terlls as the orD I agreement Jt had wIth t+t. TeeM Ipe Is, Inc Iud Ing
Motorola's r.celp+ of 100 percent of the proceeds. We fall to see how
reductl'lg s~ch an agrMment to writIng removes It from the category of
uneuthorrzed transfer of control. With respect to management contracts
~ecuted rn conneetron wIth the assIgnment of en SMA systam, as the
CommIssIon stated In Storeo Broadc'$te(s. Inc., SUpra, af 94, ~.hen a
prospectIve purchaser exercises a8n8gement authorIty" premature transfer of
control Inay result." It Is clear that Mot. TMalpats' AprIl t trans~r of
Its proprIetary Interest In and con~tol of WRG-816 to Motorole lOr a MOnthly
rentell fee const rtuted an unlluthor lad "transfer of control.

V Ih II. p.tltfoners have Intllneted that such ..ay be the cess, they heve
presented no evIdence to that effect.
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:l,. h, Stars !'UIRJ_,u+6r:s , 'ne., ,upr., the Commlsc;Inn denIed
e ref\ew a I epp I k:!Itfon where It found that the partJes had conducted IS
cont Inu tog effort to conc8et an unauthor tzed transfer of control from the
Comm Iss Jon. However, In Peer LOdge Broadc"sf1og. Ins., 86 FCC 2d 1066
(1980, where 'the CommIssIon determined that there "as no Intent to ~Tofete

the'Act or rules Dnd he attempt to conc8I!1 the trensfer, the CommIssIon
conctJ ded thet e forfe ttura end short term rene" cll were eppropr Tete. The
focts In ~hrs ceS8 do not Indlceta thet Motorola or Mt. Temalpels entered
Into ~helr agreement wIth an Intention to vIolate the Act or Rules. A
rnenageftlent contract In the SpeelaUzed Mobile Redto Servfce ts a new
development tn the SMR corllllJnfty. As e result, licensees hed few guidelInes
upon Wh leh to bese their transactIon. Ibr8O\ler, Motorola has prov Idad
complete details eoncer'nlng '1'5 r.tatfonshlp with Mt. Taftlelpels end has
edm Itted the trnpropr lety of Its conduct. Thus, wh fie approve I of Motorola's
befeted request for esslgnment of WRG-816 15 InapproprIate, .e conclude,
conslstent.lth peee. Lodge, that the ulttD1ete sanction of denlel of Mt.
Tame Ipe Is' pend Ing rene" e I epp Ilcetlon Is not warrented.

2.4. Accord tng Iy, Motoro la's epp neat10" for the ass Tgnment of
stetton WRG-816 .1" be dIsmIssed. Mt. Tam~lpaf5' renewel applIcatIon fer
WRG-816 wr II be renewed for only e one y8er +81"1I'I. finally, Mt. Temelpals'
ellglbllity as e ~8ttln51 list applicant for eddttlonat frequencIes for
WRG-B16 termInated on April 1, 1~, the date Mt. Tamelpats transferred
control of the station to J4otorole. ThereforB, Mt. T.alpals' waItIng rtst
appllcetlon Is dlsfI'llssed.

ConclusIon

25. The 6ureeu hes determlned·that It Is pennlssTble ~1-- !Jt;Ansees
to hire entIties to ~anege t~etr SMR systems, provIded that licensees do not
c:ontrect ..WilY the Ir con'tTo I of the syst.. At e In In Ilium, ttl Is MenS that
e licensee Ilust hllve ., JlQna ilde proprietary Interest end that It exercIse
ina supervIsIon over The syst~ that If requIres consfstent .tth Its status
es lIcensee. Besed on 'thIs standard _e have tcund that the ~"egernent

ccntrects executed between Motorole lind Comven were proper. However, we
elso ffnd that Motoro Ie !Issumed de tecto control of WRG-B16, Itcensed to Mot.
Tematp!lrs, 'nc., wIthout ColtCl'llssIon approvel. In spite of the guidelInes
provided In thls order, we note that, as the ~Isslon hes reIterated meny
thl'les, the question of whether e transfer of control hilS occurred can only
be determined lifter en evetuetTon of 'the feets tn e8Ch case. Therefore, In
doubtful end borderrlne cases, doubt should be resolved by brIngIng the
COl'ftp 1.1'. facts of the proposed transactIon to the Coftwn ls~ Ion Is lritentton for
e ru lIng In advance of efly consummetlon of 'the transectIon. WW 1%, IDc., 36
FCC S61, 57e (1964). rJlkOJ). den t,d 37 FCC 685, .aff.!a. .&J.Lb Dalla. lora In
Journel Company y. FCC. 351 F.2d 824 fO.C. Clr. 1965', eeri . denIed,
383 U.S. 967 (1966).
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26. Accordingly, the AtcOfMl end BIg Rock PetItIons 'to OtSllltss
ft led egelnst the Motorola epp IIcettons for SJ.fR syst8fnS locate<! In
CalifornIa e+ ~t. Diablo, McKltirrck, ~ntros(l, Corone, EscondIdo, Sen DIego
and Gress Va Iley ere DEN lEO; 3J the AtCOClWll end BlgRoek Petttion for
Reconstderl!!ltton of the Bureeu's denIal of theIr Pet It ton to Dtsmtss
~toro Ie app I teet lon~ for SMR systems In H8ft1 t Iton and West Oran~#

New Jersey; Hunttngton, New York: Towson, Maryland eod Bull Run, VIrginIa
ts DENIED and the Atcorrm end Btg Rock PetItion to OISl\lss the assIgnment
epp Ilcet Ion of Motoro la Is GRANTED. Therefore, ~torola's ass Ignment
eppllcetlon for SMR'sytM WRG-816 I(t;ensed to Mt. Temerpllts Con1nunlci!ltTons
15 DISf>1ISSEO, f.4t. Tallalpels' .altlng Irst applicatIon for eddttlonel
frequencIes Is DIS~ISSED end Mt. Temi!llpels' renewal epplh:atlon will be
granted fbr e one yee~ te~.

~?VA/:l .
"PJ~/../. \.7aAf~......---­

Robert S. Foosener
ChIef, Prl~ate Redlo Bureau

~ Of 'the epplll;etions Itsted. only 'the one for Sen Olego ves selected
In the lofter y. It" os granted cond It lone lly pend lng the outCOftle of th Is
proc"dlng.

_._......._--_ .......,-,., .._.._-_.._----_.._-------------



CERTIFICATE OF SERVICE

I, Aaron P. Shainis, counsel for James A. Kay, Jr., hereby certify that on this 10th day of

May, 1999, I caused copies of the foregoing PROPOSED FINDINGS OF FACT AND

CONCLUSIONS OF LAW to served, by hand delivery (except as otherwise indicated) on the

officials and parties in WT Docket No. 94-147, as follows:

HON JOSEPH CHACHKIN
CHIEF ADMINSTRATIVE LAW JUDGE
FEDERAL COMMUNICAnONS COMMISSION
445 TWELFTH ST SW
WASHINGTON DC 20554

JOHN SCHAUBLE ESQ
ENFORCEMENT DVISION
WIRELESS TELECOMMUNICAITONS BUREAU
FEDERAL COMMUNICATIONS COMMISSION
445 TWELFTH ST SW
WASHINGTON DC 20554

By mail: WILLIAM H KNOWLES-KELLTT ESQ
GETTYSBURG OFFICE OF OPERATIONS
WIRELESS TELECOMMUNICAITONS BUREAU
FEDERAL COMMUNIATIONS COMMISSION
1270 FAIRFIELD RD
GETTYSBURG PA 17325-7245

~Q~~
Aaron P. Shainis

- 108 -


